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OFFICE OF THE ATTORNEY GENERAL - STATE OF TExAs

JodaN CORNYN

April 4, 2001

Mr. Lou Bright

General Counsel

Texas Alcoholic Beverage Commission
P.0O. Box 13127

Austin, Texas 78711-3127

OR2001-1335
Dear Mr. Bright:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned [D# 145689.

The Texas Alcoholic Beverage Commission (the “commission”) received a request for a
copy of an investigative report. You state that you have provided a majority of the report to
the requestor. However, you claim that the remainder of the requested report is excepted
from disclosure under sections 552.101 and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

You first assert that some of the responsive information constitutes medical records subject
to the Medical Practice Act (the “MPA™). Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Information that is subject to the MPA includes both medical records and information
obtained from those medical records. See Occ. Code §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded that the protection afforded by section
159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
{1982). We have further found that when a file is created as the result of a hospital stay, all
the documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “{r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990).

The medical records must be released upon the patient’s signed, written consent, provided
that the consent specifies (1) the information to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the information is to be released. Occ.
Code §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). Medical records may be released
only as provided under the MPA. Open Records Decision No. 598 (1991).

We agree that most of the information in Attachment C is subject to the MPA and, therefore,
may be released only in accordance therewith. However, it is not clear that the remaining
information, including blood test results from the Texas Department of Public Safety crime
laboratory, consists of either a confidential communication between a physician and patient
or information in a medical record dealing with the identity, diagnosis, evaluation, or
treatment of a patient. Although you contend this office has previously found blood test
results to be excepted from disclosure, this decision was made under the law enforcement
exception of the Public Information Act (the “Act”). See Open Records Decision No. 127
(1976). You do not argue, nor does it appear, that the submitted blood test results are
excepted from disclosure under the law enforcement exception. See Gov’t Code § 552.108.
Therefore, while some of the information in Attachment C is governed by the MPA and may
only be released in accordance therewith, the remainder of the information in Attachment C
is subject to the Act and is not excepted from required disclosure. We have marked the
information in Attachment C that must be released.

Next, you contend that the information submitted in Attachment D contains driver’s license
numbers that are excepted from disclosure under section 552.130 of the Government Code.

Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

(2) amotor vehicle title or registration issued by an agency of this state[.]
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We note that the submitted information contains both Texas driver’s license numbers and
Texas license plate numbers. You must withhold the Texas driver’s license numbers and
license plate numbers under section 552.130."

Finally, you contend that Attachment D contains a social security number that is confidential
under section 51.251 of the Occupations Code. Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” This section encompasses information protected by other statutes. The
relevant footpote to section 52.251 of the Occupations Code reads:

The social security number of an applicant for or holder of a license,
certificate of registration, or other legal authorization issued by a licensing
agency to practice in a specified occupation or profession that is provided
to the licensing agency is confidential and is not subject to disclosure under
the open records law.

Occ. Code § 51.251. We agree that the marked social security number information of a
holder of a permit 1ssued by the commission must be withheld under section 552.101 of the
Government Code in conjunction with section 51.251 of the Occupations Code.

We note that Attachment D contains other social security numbers that also may be excepted
from disclosure. A social security number or “related record™ may be excepted from
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(CXviii)(I). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained and maintained by a state agency or political subdivision of the state
pursuant to any provision of law enacted on or after October 1, 1990. See id. We have no
basis for concluding that any of the social security numbers in the file are confidential under
section 405(c)(2)(C)(viii)(I), and therefore excepted from public disclosure under
section 552.101 on the basis of that federal provision. We caution, however, that
section 552.352 of the Public Information Act imposes criminal penalties for the release of
confidential information. Prior to releasing any soctal security number information, you
should ensure that no such information was obtained or is maintained by the commission
pursuant to any provision of law, enacted on or after October 1, 1990.

Finally, we note that Attachment D contains an accident report that appears to have been
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code §550.064
(officer’s accident report). The Seventy-fourth Legislature amended section 47 of article
6701d, V.T.C.S. to provide for release of accident reports to a person who provides two of

'Section 552.130 is designed to protect the privacy interest of the individual. This office has
determined that privacy rights lapse upon the death of the subject. Attorney General Opinion H-917 at 3-4
{1976}, Open Records Decision No, 272 at 1 (1981). Therefore, section 552.130 does not except from
disclosure the driver’s license number and license plate number of the deceased individual named in the file.
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the following three pieces of information: (1) date of the accident; (2) name of any person
involved in the accident; and (3) specific location of the accident. See Act of May 27, 1995,
74th Leg.,, R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413. Further, the Seventy-fourth
Legtslature repealed and codified article 6701d as section 550.065 of the Transportation
Code without substantive change. See Act of May 1, 1995, 74th Leg., R.S., ch. 165, §§ 24,
25,1995 Tex. Gen. Laws 1025, 1870-71.2 In section 13 of Senate Bill 1069, the Seventy-
fifth Legislature amended section 550.065 of the Transportation Code to provide for release
of accident reports under specific circumstances. Act of May 29, 1997, 75th Leg., R.S., ch.
1187, § 13,.1997 Tex. Gen. Laws 4575, 4582-83 (current version at Transp. Code
§ 550.065). The Seventy-fifth Legislature also repealed section 47 of article 6701d, V.T.C.S.
in section 16 of Senate Bill 1069. /d. § 16(b), 1997 Tex. Gen. Laws 4575, 4583.

However, a Travis County district court has issued a permanent injunction enjoining the
enforcement of the amendment to section 550.065 of the Transportation Code enacted by
section 13 of Senate Bill 1069. Texas Daily Newspaper Ass'n v. Cornyn, No. 97-08930
(345th Dist. Ct., Travis County, Tex., April 26, 2000). The district court has declared that
the law in effect prior to the passage of Senate Bill 1069 now governs and remains
unaffected by the permanent injunction. We have determined that the law in effect prior to
the passage of Senate Bill 1069 was section 47 of article 6701d, V.T.C.S.}

Section 47(a) of article 6701d provides that:

[e]xcept as provided by Subsection (b) of this section, all accident reports
made as required by this Act or Section 4, Texas Motor Vehicle
Safety-Responsibility Act {Article 6701h, Vernon’s Texas Civil Statutes),
and its subsequent amendments, by persons involved in accidents, by
garages, or by peace officers shall be without prejudice to the individual so
reporting and shall be privileged and for the confidential use of the

*Because the repeal of a statute by a code does not affect an amendment of the statute by the same
legislature which enacted the code, the amendment of section 47 of article 6701d, V.T.C.S. is preserved and
given effect as part of the code provision. See Gov’t Code § 311.031(c). In 1997, the Seventy-{ifth Legislature
enacted Senate Bill 898 and amended section 550.065 of the Transportation Code to conform to section 47 of
article 6701d as enacted by the Seventy-fourth Legislature and repealed article 6701d. See Actof May 8, 1997,
75th Leg., R.8., ch. 165, § 30.125, 1997 Tex. Gen. Laws 327, 648-49.

3Although the Seventy-fifth Legislature enacted Senate Bill 898 prior to the passage of Senate
Bill 1069, Senate Bill 898 was not effective until September 1, 1997, See Act of May 8, 1997, 75th Leg. RS,
ch. 165, § 33.01, 1997 Tex. Gen. Laws 327, 712. Further, Senate Bill 1069 expressly provides that to the
extent of any conflict, Senate Bill 1069 prevails over another Act of the Seventy-fifth Legislature. See Act of
May 29, 1997, 75th Leg., R.8, ch. 1187, § 16(c), 1997 Tex. Gen. Laws 4575, 4583, If irreconcilable
amendments are enacted at the same session of the legislature, the latest in date prevails. Gov’t Code
§ 311.025(b). Because Senate Bill 898 was never effective and later amendments prevail, we conclude that
section 47 of article 6701d, V.T.C.S. was the law in effect prior to the passage of Senate Bill 1069 regarding
the availability of accident report information rather than section 550.065 as amended by Senate Bill 898.
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Department and agencies of the United States, this state, or local
governments of this state having use for the records for accident prevention
purposes.

V.T.C.S. art. 67014, § 47(a). See Actof May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995
Tex. Gen. Laws 4413.% Furthermore, such a report is subject to release only if two of three
pieces of information are provided to either the Department of Public Safety or the law
enforcement agency employing the peace officer who made the accident report. V.T.C.S.
art. 6701d, § 47(b)(1); see Act of May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex.
Gen. Laws 4413. Here, the accident report appears to have been completed by a peace
officer from the Cameron Police Department. Therefore, the accident report is confidential
and 1s not subject to disclosure in the hands of the commission. We have marked the report,
which must be withheld under section 552.101 of the Government Code.

In summary, you must withhold the medical records contained in Attachment C under the
MPA unless otherwise authorized thereunder. You must release the remainder of the
information in Attachment C, which we have marked. You must withhold the Texas driver’s
license and license plate numbers contained in Attachment D under section 552.130. You
must also withhold the social security number of the permit holder contained in Attachment
D under section 552.101 in conjunction with section 51.251 of the Occupations Code. You
must withhold the other social security numbers contained in Attachment D to the extent that
they were obtained or are maintained by the commission pursuant to a provision of law
enacted on or after October 1, 1990. Finally, you must withhold the peace officer’s accident
report contained in Attachment D in its entirety. You must release the remainder of the
information in Attachment D.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 7/d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

*We note that the text of amended section 47 of article 6701d is not found in Vernon’s Revised Civil
Statutes or in the Transportation Code. However, section 47 of article 67014 is published in the 1995 General
and Special Laws of the 1995 Legislature at chapter 894, section 1.
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[f this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215(e).

[f this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S W.2d 408,411 (Tex.
App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

/ 7:2%4‘/;; S, 6%/4/14)

Nathan E. Bowden
Assistant Attorney General
Open Records Division
NEB/er

Ref: ID# 145689

Encl: Submitted documents
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CC:

Ms. Janice Johnson, Paralegal
Cappolino, Dodd & Krebs
Associated Attorneys

312 S. Houston Avenue
Cameron, Texas 76520

(w/o enclosures)



